Notice to Employees
Minimum Wage in Florida

The 2014 minimum wage in Florida is $7.93 per hour, effective January
1, 2014, with a minimum wage of at least $4.91 per hour for tipped
employees, in addition to tips.

The minimum wage rate is recalculated yearly on September 30, based on the Consumer
Price Index.

An employer may not retaliate against an employee for exercising his or her right to
receive the minimum wage. Rights protected by the State Constitution include the right
fo:

1. File a complaint about an employer's alleged noncompliance with lawful
minimum wage requirements.

2. Inform any person about an employer's alleged noncompliance with
lawful minimum wage requirements.

3. Inform any person of his or her potential rights under Section 24, Article
X of the State Constitution and to assist him or her in asserting such rights.

An employee who has not received the lawful minimum wage after notifying his or her
employer and giving the employer 15 days to resolve any claims for unpaid wages may
bring a civil action in a court of law against an employer to recover back wages plus
damages and attorney’s fees.

An employer found liable for intentionally violating minimum wage requirements is
subject to a fine of $1,000 per violation, payable to the state. The Attorney General or
other official designated by the Legislature may bring a civil action to enforce the
minimum wage.

For details, see Section 24, Article X of the State Constitution and Section 448.110, Florida Statutes.




U.S. Department of Labor
Wage and Hour Division

(LS, Wage and Hour Division
Revised July 2009)

Fact Sheet #14: Coverage Under the Fair Labor Standards Act (FLSA)

This fact sheet provides general information concerning coverage under the FLSA.

The FLSA is the Federal law which sets minimum wage, overtime, recordkeeping, and youth employment
standards.

The minimum wage for covered nonexempt workers is not less than $7.25 per hour effective July 24, 2009.
With only some exceptions, overtime ("time and one-half") must be paid for work over forty hours a week.
Child labor regulations prohibit persons younger than eighteen years old from working in certain jobs and
additionally sets rules concerning the hours and times employees under sixteen years of age may work.

More than 130 million American workers are protected (or "covered") by the FLSA, which is enforced by the
Wage and Hour Division of the U.S. Department of Labor.

There are two ways in which an employee can be covered by the law: "enterprise coverage" and "individual
coverage.”

Enterprise Coverage

Employees who work for certain businesses or organizations (or "enterprises") are covered by the FLSA. These
enterprises, which must have at least two employees, are:

(1) those that have an annual dollar volume of sales or business done of at least $500,000

(2) hospitals, businesses providing medical or nursing care for residents, schools and preschools, and
government agencies

Individual Coverage

Even when there is no enterprise coverage, employees are protected by the FLSA if their work regularly
involves them in commerce between States ("interstate commerce™). The FLSA covers individual workers who
are "engaged in commerce or in the production of goods for commerce."

Examples of employees who are involved in interstate commerce include those who: produce goods (such as a
worker assembling components in a factory or a secretary typing letters in an office) that will be sent out of
state, regularly make telephone calls to persons located in other States, handle records of interstate transactions,
travel to other States on their jobs, and do janitorial work in buildings where goods are produced for shipment
outside the State.

Also, domestic service workers (such as housekeepers, full-time babysitters, and cooks) are normally covered
by the law.
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Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website: hitp://www.wagehour.dol.gov
and/or call our toll-free information and helpline, available 8 a.m. fo 5 p.m. in your time zone, 1-866-
4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us

Washington, DC 20210




elaws - Fair Labor Standards Act Advisor
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elm* - Fair Labor Standards Act Advisor

What does the Fair Labor Standards Act NOT require?

There are a number of employment practices which the FLSA does not regulate. For example, the FLSA does not
require:

(1) vacation, holiday, severance, or sick pay;

(2) meal or rest periods, holidays off, or vacations;

(3) premium pay for weekend or holiday work;

(4) pay raises or fringe benefits;

(5) a discharge notice, reason for discharge, or immediate payment of final wages to terminated employees; and

The FLSA does not provide wage payment or collection procedures for an employee's usual or promised wages or for
commissions in excess of those required by the FLSA. Also, the FLSA does not limit the number of hours in a day, or
days in a week, an employee may be required or scheduled to work, including overtime hours, if the employee is at least
16 years old. However, some states do have laws covering some of these issues, such as meal or rest periods, or
discharge notices.

The above matters, which are not covered by the FLSA, are generally for agreement between the employer and the
employees or their authorized representatives.

Continue

http://www.dol.gov/elaws/esa/flsa/screent.asp
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U.S. Department of Labor
Wage and Hour Division

L6 Wage and Hour Division
(Revised July 2008)

Fact Sheet #23: Overtime Pay Requirements of the FL.SA

This fact sheet provides general information concerning the application of the overtime pay provisions of the
FLSA.

Characteristics

An employer who requires or permits an employee to work overtime is generally required to pay the employee
premium pay for such overtime work.

Requirements

Unless specifically exempted, employees covered by the Act must receive overtime pay for hours worked in
excess of 40 in a workweek at a rate not less than time and one-half their regular rates of pay. There is no limit
in the Act on the number of hours employees aged 16 and older may work in any workweek. The Act does not
require overtime pay for work on Saturdays, Sundays, holidays, or regular days of rest, as such.

The Act applies on a workweek basis. An employee's workweek is a fixed and regularly recurring period of 168
hours -- seven consecutive 24-hour periods. It need not coincide with the calendar week, but may begin on any
day and at any hour of the day. Different workweeks may be established for different employees or groups of
employees. Averaging of hours over two or more weeks is not permitted. Normally, overtime pay earned in a
particular workweek must be paid on the regular pay day for the pay period in which the wages were earned.

The regular rate of pay cannot be less than the minimum wage. The regular rate includes all remuneration for
employment except certain payments excluded by the Act itself. Payments which are not part of the regular rate
include pay for expenses incurred on the employer's behalf, premium payments for overtime work or the true
premiums paid for work on Saturdays, Sundays, and holidays, discretionary bonuses, gifts and payments in the
nature of gifts on special occasions, and payments for occasional periods when no work is performed due to
vacation, holidays, or illness.

Earnings may be determined on a piece-rate, salary, commission, or some other basis, butin all such cases the
overtime pay due must be computed on the basis of the average hourly rate derived from such earnings. This is
calculated by dividing the total pay for employment (except for the statutory exclusions noted above) in any
workweek by the total number of hours actually worked.

Where an employee in a single workweek works at two or more different types of work for which different
straight-time rates have been established, the regular rate for that week is the weighted average of such rates.
That is, the earnings from all such rates are added together and this total is then divided by the total number of
hours worked at all jobs. In addition, section 7(g)(2) of the FLSA allows, under specified conditions, the
computation of overtime pay based on one and one-half times the hourly rate in effect when the overtime work
is performed. The requirements for computing overtime pay pursuant to section 7(g)(2) are prescribed in 29
CFR 778.415 through 778.421.
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Where non-cash payments are made to employees in the form of goods or facilities, the reasonable cost to the
employer or fair value of such goods or facilities must be included in the regular rate.

Typical Problems

Fixed Sum for Varying Amounts of Overtime: A lump sum paid for work performed during overtime hours
without regard to the number of overtime hours worked does not qualify as an overtime premium even though
the amount of money paid is equal to or greater than the sum owed on a per-hour basis. For example, no part of
a flat sum of $180 to employees who work overtime on Sunday will qualify as an overtime premium, even
though the employees' straight-time rate is $12.00 an hour and the employees always work less than 10 hours on
Sunday. Similarly, where an agreement provides for 6 hours pay at $13.00 an hour regardless of the time
actually spent for work on a job performed during overtime hours, the entire $78.00 must be included in
determining the employees' regular rate.

Salary for Workweek Exceeding 40 Hours: A fixed salary for a regular workweek longer than 40 hours does not
discharge FLSA statutory obligations. For example, an employee may be hired to work a 45 hour workweek for
aweekly salary of $405. In this instance the regular rate is obtained by dividing the $4035 straight-time salary by
45 hours, resulting in a regular rate of $9.00. The employee is then due additional overtime computed by
multiplying the 5 overtime hours by one-half the regular rate of pay ($4.50 x 5 = $22.50).

Overtime Pay May Not Be Waived: The overtime requirement may not be waived by agreement between the
employer and employees. An agreement that only 8 hours a day or only 40 hours a week will be counted as
working time also fails the test of FLSA compliance. An anmouncement by the employer that no overtime work
will be permitted, or that overtime work will not be paid for unless authorized in advance, also will not impair
the employee's right to compensation for compensable overtime hours that are worked.

Where to Obtain Additional Information
For additional information, visit our Wage and Hour Division Website: http://www.wagehour.doLgov

and/or call our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-
4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us

Washington, DC 20210




U.S. Department of Labor
Wage and Hour Division

L& Wage anvd Howr Division
Revised July 2013)

Fact Sheet #15: Tipped Employees Under the Fair Labor Standards Act
(FLSA)

receive tips.
Characteristics

Tipped employees are those who customarily and regularly receive more than $30 per month in tips.
Tips are the property of the employee. The employer is prohibited from using an employee’s tips for any
reason other than as a credit against its minimum wage obligation to the employee (“tip credit”) or in
furtherance of a valid tip pool. Only tips actually received by the employee may be counted in
determining whether the employee is a tipped employee and in applying the tip credit.

Tip Credit: Section 3(m) of the FLSA permits an employer to take a tip credit toward its minimum wage
obligation for tipped employees equal to the difference between the required cash wage (which must be
at least $2.13) and the federal minimum wage. Thus, the maximum tip credit that an employer can
currently claim under the FLSA is $5.12 per hour (the minimum wage of $7.25 minus the minimum
required cash wage of $2.13).

Tip Pool: The requirement that an employee must retain all tips does not preclude a valid tip pooling or
sharing arrangement among employees who customarily and regularly receive tips, such as waiters,
waitresses, bellhops, counter personnel (who serve customers), bussers, and service bartenders. A valid
tip pool may not include employees who do not customarily and regularly received tips, such as
dishwashers, cooks, chefs, and janitors.

Requirements

The employer must provide the following information to a tipped employee before the employer may
use the tip credit:

1) the amount of cash wage the employer is paying a tipped employee, which must be at least
$2.13 per hour;

2) the additional amount claimed by the employer as a tip credit, which cannot exceed $5.12 (the

difference between the minimum required cash wage of $2.13 and the current minimum wage of
£7.25);

3) that the tip credit claimed by the employer cannot exceed the amount of tips actually received
by the tipped employee;

4) that all tips received by the tipped employee are to be retained by the employee except for a
valid tip pooling arrangement limited to employees who customarily and regularly receive tips;
and
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5) that the tip credit will not apply to any tipped employee unless the employee has been
informed of these tip credit provisions.

The employer may provide oral or written notice to its tipped employees informing them of items 1-5
above. An employer who fails to provide the required information cannot use the tip credit provisions
and therefore must pay the tipped employee at least $7.25 per hour in wages and allow the tipped
employee to keep all tips received.

Employers electing to use the tip credit provision must be able to show that tipped employees receive at
least the minimum wage when direct (or cash) wages and the tip credit amount are combined. If an
employee's tips combined with the employer's direct (or cash) wages of at least $2.13 per hour do not
equal the minimum hourly wage of $7.25 per hour, the employer must make up the difference.

Retention of Tips: A tip is the sole property of the tipped employee regardless of whether the employer
takes a tip credit. ' The FLSA prohibits any arrangement between the employer and the tipped employee
whereby any part of the tip received becomes the property of the employer. For example, even where a
tipped employee receives at least $7.25 per hour in wages directly from the employer, the employee may
not be required to turn over his or her tips to the employer.

Tip Pooling: As noted above, the requirement that an employee must retain all tips does not preclude a
valid tip pooling or sharing arrangement among employees who customarily and regularly receive tips.
The FLSA does not impose a maximum contribution amount or percentage on valid mandatory tip
pools. The employer, however, must notify tipped employees of any required tip pool contribution
amount, may only take a tip credit for the amount of tips each tipped employee ultimately receives, and
may not retain any of the employees’ tips for any other purpose.

Dual Jobs: When an employee is employed by one employer in both a tipped and a non-tipped
occupation, such as an employee employed both as a maintenance person and a waitperson, the tip credit
is available only for the hours spent by the employee in the tipped occupation. The FLS A permits an
employer to take the tip credit for some time that the tipped employee spends in duties related to the
tipped occupation, even though such duties are not by themselves directed toward producing tips. For
example, a waitperson who spends some time cleaning and setting tables, making coffee, and
occasionally washing dishes or glasses is considered to be engaged in a tipped occupation even though
these duties are not tip producing. However, where a tipped employee spends a substantial amount of
time (in excess of 20 percent in the workweek) performing related duties, no tip credit may be taken for
the time spent in such duties.

"In Oregon Restaurant and Lodging Ass'n et al, v. Solis, -- F. Supp. 2d --, 2013 WL 2468298 (D. Or. 2013}, the U.S. District
Court for the District of Oregon declared the Department's 2011 regulations that limit an employer's use of its employees'
tips when the employer has not taken a tip credit against its minimum wage obligations to be invalid. As a result of that
decision and the judgment entered in that case, at least until the resolution of any appeal that may be taken in this case,
the Department is prohibited against enforcing its tip retention requirements against plaintiffs (which include several
associations, one restaurant, and one individual) and members of the plaintiff associations that can demonstrate that they
were a member of one of the plaintiff associations in this litigation on June 24, 2013. The plaintiff associations inthe
Oregon litigation were the National Restaurant Association, Washington Restaurant Association, Oregon Restaurant and
Lodging Association, and Alaska Cabaret, Hotel, Restaurant, and Retailer Association. As a matter of enforcement policy,
the Department has decided that it will not enforce its tip retention requirements against any employer that has not taken
a tip credit in jurisdictions within the Ninth Circuit while the federal government considers its options for appeal of the
decision. The Ninth Circuit has appellate jurisdiction over the states of California, Nevada, Washington, Oregon, Alaska,
Idaho, Montana, Hawali, and Arizona; Guam; and the Northern Mariana Islands.




Service Charges: A compulsory charge for service, for example, 15 percent of the bill, is not a tip. Such
charges are part of the employer's gross receipts. Sums distributed to employees from service charges
cannot be counted as tips received, but may be used to satisfy the employer's minimum wage and
overtime obligations under the FLSA. If an employee receives tips in addition to the compulsory service
charge, those tips may be considered in determining whether the employee is a tipped employee and in
the application of the tip credit.

Credit Cards: Where tips are charged on a credit card and the employer must pay the credit card
company a percentage on each sale, the employer may pay the employee the tip, less that percentage.
For example, where a credit card company charges an employer 3 percent on all sales charged to its
credit service, the employer may pay the tipped employee 97 percent of the tips without violating the
FLSA. However, this charge on the tip may not reduce the employee's wage below the required
minimum wage. The amount due the employee must be paid no later than the regular pay day and may
not be held while the employer is awaiting reimbursement from the credit card company.

Youth Minimum Wage: The 1996 Amendments to the FLSA allow employers to pay a youth minimum
wage of not less than $4.25 per hour to employees who are under 20 years of age during the first 90
consecutive calendar days after initial employment by their employer. The law contains certain
protections for employees that prohibit employers from displacing any employee in order to hire
someone at the youth minimum wage.

Typical Preblems

Minimum Wage Problems:

«  Where an employee does not receive sufficient tips to make up the difference between the direct
(or cash) wage payment (which must be at least $2.13 per hour) and the minimum wage, the
employer must make up the difference.

»  Where an employee receives tips only and is paid no cash wage, the full minimum wage is owed.

¢+ Where deductions for walk-outs, breakage, or cash register shortages reduce the employee’s
wages below the minimum wage, such deductions are illegal. Where a tipped employee is paid
$2.13 per hour in direct (or cash) wages and the employer claims the maximum tip credit of
$5.12 per hour, no such deductions can be made without reducing the employee below the
minimum wage (even where the employee receives more than $5.12 per hour in tips).

+  Where atipped employee is required to contribute to a tip pool that includes employees who do
not customarily and regularly receive tips, the employee is owed all tips he or she contributed to
the pool and the full $7.25 minimum wage.

Overtime Problems:

+  Where the employer takes the tip credit, overtime is calculated on the full minimum wage, not
the lower direct (or cash) wage payment. The employer may not take a larger tip credit for an
overtime hour than for a straight time hour (i.e., $4.00 tip credit per hour for the nonovertime
hours and $5.12 tip credit per hour for overtime hours).

«  Where overtime is not paid based on the regular rate including all service charges, commissions,
bonuses, and other remuneration.

Where to Obtain Additional Information




For additional information, visit our Wage and Hour Division Website:
http:/www.wagehour.dol.gov and/or call our toll-free information and helpline, available 8 a.m. to
5 p.m. in your time zone, 1-866-4USWAGE (1-8066-487-9243).

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us
Washington, DC 20210
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U.S. Department of Labor
Wage and Hour Division

[HE

LS, Wage snd Hour Division

Revised July 2013)

Fact Sheet #15A: Ownership of Tips Under the Fair Labor Standards Act
(FLSA)

This fact sheet addresses ownership of tips by the employee under the FLSA.

Tip Credit: Section 3(m) of the FLSA permits an employer to take a tip credit toward its minimum wage
obligation for tipped employees equal to the difference between the required cash wage (which must be
at least $2.13) and the federal minimum wage (currently $7.25). Employers must provide oral or written
notice to tipped employees of the use of the tip creditin advance. 29 C.ER. § 531.59(b). Employers
using the tip credit must be able to show that tipped employees receive at least the minimum wage when
direct wages and the tip credit amount are combined. If the employee’s tips combined with the direct
wages do not equal the minimum wage, the employer must make up the difference. For general
information on tipped employees, please see Fact Sheet #15: Tipped Employees Under the FLSA.

2011 Final Rule: The Department’s tip credit regulations were updated effective May 5, 2011 to codify
the Wage and Hour Division’s (WHD) longstanding position that:

Tips are the property of the employee whether or not the employer has taken a tip credit under section
3(m) of the FLSA." The employer is prohibited from using an employee’s tips, whether or not it has
taken a tip credit, for any reason other than that which is statutorily permitted in section 3(m): As a
credit against its minimum wage obligations to the employee, or in furtherance of a valid tip pool.

29CFR. §531.52.

Under the regulation, an employer that satisfies the requirements to take a tip credit may use an
employee’s tips only:

1. as apartial credit against its minimum wage obligation to the tipped employee, and/or
2. in fortherance of a valid tip pool.

Even if the employer does not take a tip credit, tips remain the property of the employee that received
them and the employee cannot be required to turn over his or her tips to the employer. Similarly, the

* In Oregon Restaurant and Lodging Ass'n et al v. Solis, -- ¥. Supp. 2d -, 2013 WL 2468298 (D. Or. 2013}, the U.S. District
Court for the District of Oregon declared the Department's 2011 regulations that limit an employer’s use of its employees' tips
when the employer has not taken a tip credit against its minimum wage obligations fo be invalid. As a resulf of that decision
and the judgment entered in that case, at least until the resolution of any appeal that may be taken in this case, the Department
is prohibited against enforcing its tip retention requirements against plaintiffs (which include several associations, one
restaurant, and one individual) and members of the plaintiff associations that can demonstrate that they wete a member of one
of the plaintiff associations in this litigation on June 24,2013, The plaintiff associations in the Oregon litigation were the
National Restaurant Association, Washington Restaurant Association, Oregon Restaurant and Lodging Association, and
Alaska Cabaret, Hotel, Restaurant, and Retailer Association. As amatter of enforcement policy, the Department has decided
that it will not enforce its tip retention requirements against any employer that hias not taken a tip credit in jurisdictions within
the Ninth Circuit while the federal government considers its options for appeal of the decision. The Ninth Circuit has
appellate jurisdiction over the states of California, Nevada, Washington, Oregon, Alaska, Idaho, Montana, Hawaii, and
Arizona; Guam; and the Northern Mariana Islands.
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employer may not take the employee’s tips to further an invalid tip pool, such as one that includes
employees who do not customarily and regularly receive tips, like cooks, janitors, or dishwashers.

Where to Obtain Additional Information
For additional information, visit our Wage and Hour Division Website:

http://www.wagehour.dol.gov and/or call our toll-free information and helpline, available 8 a.m. to
S p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official
statements of position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us
Washington, DC 20210
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U.S. Department of Labor
Wage and Hour Division

(L8, Wage and Howr Division
Revised July 2008)

Fact Sheet #17A: Exemption for Executive, Administrative, Professional, Computer &
Outside Sales Employees Under the Fair Labor Standards Act (FLSA)

This fact sheet provides general information on the exemption from minimum wage and overtime pay provided
by Section 13(a)(1) of the Fair Labor Standards Act as defined by Regulations, 29 CFR Part 541.

The FLS A requires that most employees in the United States be paid at least the federal minimum wage for all
hours worked and overtime pay at time and one-half the regular rate of pay for all hours worked over 40 hours
in a workweek.

employees employed as bona fide executive, administrative, professional and outside sales employees. Section
13(a)(1) and Section 13(a)(17) also exempt certain computer employees. To qualify for exemption, employees
generally must meet certain tests regarding their job duties and be paid on a salary basis at not less than $455
per week. Job titles do not determine exempt status. In order for an exemption to apply, an employee’s specific
job duties and salary must meet all the requirements of the Department’s regulations.

See other fact sheets in this series for more information on the exemptions for executive, administrative,
professional, computer and outside sales employees, and for more information on the salary basis requirement.

Executive Exemption
To qualify for the executive employee exemption, all of the following tests must be met:

¢ The employee must be compensated on a salary basis (as defined in the regulations) at a rate not less
than $455 per week;

¢ The employee’s primary duty must be managing the enterprise, or managing a customarily recognized
department or subdivision of the enterprise;

¢ The employee must customarily and regularly direct the work of at least two or more other full-time
employees or their equivalent; and

¢ The employee must have the authority to hire or fire other employees, or the employee’s suggestions
and recommendations as to the hiring, firing, advancement, promotion or any other change of status of
other employees must be given particular weight.

Administrative Exemptions
To qualify for the administrative employee exemption, all of the following tests must be met:

¢ The employee must be compensated on a salary or fee basis (as defined in the regulations) at a rate not
less than $455 per week;

¢ The employee’s primary duty must be the performance of office or non-manual work directly related to
the management or general business operations of the employer or the employer’s customers; and

¢ The employee’s primary duty includes the exercise of discretion and independent judgment with respect
to matters of significance.

FS17A
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Professional Exemption
To qualify for the learned professional employee exemption, all of the following tests must be met:

¢ The employee must be compensated on a salary or fee basis (as defined in the regulations) at a rate not
less than $455 per week;

¢ The employee’s primary duty must be the performance of work requiring advanced knowledge, defined
as work which is predominantly intellectual in character and which includes work requiring the
consistent exercise of discretion and judgment;
The advanced knowledge must be in a field of science or learning; and
The advanced knowledge must be customarily acquired by a prolonged course of specialized intellectual
instruction.

To qualify for the creative professional employee exemption, all of the following tests must be met:

¢ The employee must be compensated on a salary or fee basis (as defined in the regulations) at a rate not
less than $455 per week;

¢ The employee’s primary duty must be the performance of work requiring invention, imagination,
originality or talent in a recognized field of artistic or creative endeavor.

Computer Employee Exemption
To qualify for the computer employee exemption, the following tests must be met:

¢ The employee must be compensated either on a salary or fee basis (as defined in the regulations) at a
rate not less than $455 per week or, if compensated on an hourly basis, at a rate not less than $27.63 an
hour;

¢ The employee must be employed as a computer systems analyst, computer programmer, software
engineer or other similarly skilled worker in the computer field performing the duties described below;

¢ The employee’s primary duty must consist of’

1) The application of systems analysis techniques and procedures, including consulting with users, to
determine hardware, software or system functional specifications;

2) The design, development, documentation, analysis, creation, testing or modification of computer
systems or programs, including prototypes, based on and related to user or system design
specifications;

3) The design, documentation, testing, creation or modification of computer programs related to
machine operating systems; or

4) A combination of the aforementioned duties, the performance of which requires the same level of
skills.

Outside Sales Exemption
To qualify for the outside sales employee exemption, all of the following tests must be met:

o The employee’s primary duty must be making sales (as defined in the FLSA), or obtaining orders or
contracts for services or for the use of facilities for which a consideration will be paid by the client or
customer; and

o The employee must be customarily and regularly engaged away from the employer’s place or places of
business.

Highly Compensated Emplovees
Highly compensated employees performing office or non-manual work and paid total annual compensation of
$100,000 or more (which must include at least $455 per week paid on a salary or fee basis) are exempt from the
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FLSA if they customarily and regularly perform at least one of the duties of an exempt executive, administrative
or professional employee identified in the standard tests for exemption.

Blue Collar Workers

The exemptions provided by FLS A Section 13(a)(1) apply only to “white collar” employees who meet the
salary and duties tests set forth in the Part 541 regulations. The exemptions do not apply to manual laborers or
other “blue collar” workers who perform work involving repetitive operations with their hands, physical skill
and energy. FLSA-covered, non-management employees in production, maintenance, construction and similar
occupations such as carpenters, electricians, mechanics, plumbers, iron workers, craftsmen, operating engineers,
longshoremen, construction workers and laborers are entitled to minimum wage and overtime premium pay
under the FLSA, and are not exempt under the Part 541 regulations no matter how highly paid they might be.

Police, Fire Fighters, Paramedics & Other First Responders

The exemptions also do not apply to police officers, detectives, deputy sheriffs, state troopers, highway patrol
officers, investigators, inspectors, correctional officers, parole or probation officers, park rangers, fire fighters,
paramedics, emergency medical technicians, ambulance personnel, rescue workers, hazardous materials
workers and similar employees, regardless of rank or pay level, who perform work such as preventing,
controlling or extinguishing fires of any type; rescuing fire, crime or accident victims; preventing or detecting
crimes; conducting investigations or inspections for violations of law; performing surveillance; pursuing,
restraining and apprehending suspects; detaining or supervising suspected and convicted criminals, including
those on probation or parole; interviewing witnesses; interrogating and fingerprinting suspects; preparing
investigative reports; or other similar work.

Other Laws & Collective Bargaining Agreements

The FLSA provides minimum standards that may be exceeded, but cannot be waived or reduced. Employers
must comply, for example, with any Federal, State or municipal laws, regulations or ordinances establishing a
higher minimum wage or lower maximum workweek than those established under the FLSA. Similarly,
employers may, on their own initiative or under a collective bargaining agreement, provide a higher wage,
shorter workweek, or higher overtime premium than provided under the FLSA. While collective bargaining
agreements cannot waive or reduce FLSA protections, nothing in the FLSA or the Part 541 regulation relieves
employers from their contractual obligations under such bargaining agreements.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website: http://www.wagehour.dol.gov
and/or call our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-
4USWAGE (1-866-487-9243).

When the state laws differ from the federal FLSA, an employer must comply with the standard most protective
to employees. Links to your state labor department can be found at www.dol.gov/Avhd/contacts/state_of.htm.

This publication is for general information and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us
Washington, DC 20210
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Fact Sheet #70: Frequently Asked Questions Regarding Furloughs
and Other Reductions in Pay and Hours Worked Issues

The Department of Labor’s (DOL) Wage and Hour Division (WHD) is responsible for administering
and enforcing some of our nation’s most comprehensive labor laws, including the minimum wage,
overtime, recordkeeping, and youth employment provisions of the Fair Labor Standards Act

(FLSA).

The following information is intended to answer some of the most frequently asked questions that
have arisen when private and public employers require employees to take furloughs and to take other
reductions in pay and / or hours worked as businesses and State and local governments adjust fo
economic challenges.

1. If an employer is having trouble meeting payroll, do they need to pay non-exempt
employees on the regular payday?

In general, an employer must pay covered non-exempt employees the full minimum wage and any
statutory overtime due on the regularly scheduled pay day for the workweek in question. Failure to
do so constitutes a violation of the FLSA. When the correct amount of overtime compensation cannot
be determined until sometime after the regular pay period, however, the requirements of the FLSA
will be satisfied if the employer pays the excess overtime compensation as soon after the regular pay
period as is practicable.

2. Is it legal for an employer to reduce the wages or number of hours of an hourly employee?

The FLSA requires that all covered non-exempt employees receive at least the applicable Federal
minimum wage for all hours worked. In a week in which employees work overtime, they must receive
their regular rate of pay and overtime pay at a rate not less than one and one-half times the regular
rate of pay for all overtime hours. The Act does not preclude an employer from lowering an
employee's hourly rate, provided the rate paid is at least the minimum wage, or from reducing the
number of hours the employee is scheduled to work.

3. Does an employer need to pay an hourly employee for a full day of work if he or she was
scheduled for a full day but only worked a partial day due to lack of work?

The FLSA does not require employers to pay non-exempt employees for hours they did not work.

4. In general, can an employer reduce an otherwise exempt employee’s salary due to a
slowdown in business?

Reductions in the predetermined salary of an employee who is exempt under Part 541 of the
Department of Labor's regulations will ordinarily cause a loss of the exemption. Such an employee
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must then be paid the minimum wage and overtime required by the FLSA, as discussed in FAQ #2
above. In some circumstances, however, a prospective reduction in salary may not cause a loss of
the exemption. See FAQ #7 below.

Section 13(a)(1) of the FLSA exempts from minimum wage and overtime pay “any employee
employed in a bona fide executive, administrative, or professional capacity” as defined in 29 C.F.R.
541. An employee qualifies for exemption if the duties and salary tests are met. See Fact Sheet
#17A.

FLSA section 13(a)(1) requires payment of at least $455 per week on a “salary” basis for those
employed as exempt executive, administrative, or professional employees. See Fact Sheet #17G. A
salary is a predetermined amount constituting all or part of the employee’s compensation, which is
not subject to reduction because of variations in the quality or quantity of the work performed.

An employer must pay an exempt employee the full predetermined salary amount “free and clear” for
any week in which the employee performs any work without regard to the number of days or hours
worked. However, there is no requirement that the predetermined salary be paid if the employee
performs no work for an entire workweek. Deductions may not be made from the employee’s
predetermined salary for absences occasioned by the employer or by the operating requirements of
the business. If the employee is ready, willing, and able to work, deductions may not be made for
time when work is not available. Salary deductions are generally not permissible if the employee
works less than a full day. Except for certain limited exceptions found in 29 C.F.R. 541.602(b}{1)~(7),
salary deductions result in loss of the section 13(a)(1) exemption.

Deductions from the pay of an employee of a public agency for absences due to a budget-required
furlough disqualify the employee from being paid on a salary basis only in the workweek when the
furlough occurs and for which the pay is accordingly reduced under 29 C.F.R. 541.710. See FAQ #9
below.

Physicians, lawyers, outside salespersons, or teachers in bona fide educational institutions are not
subject to any salary requirements. Deductions from the salary or pay of such employees will not
result in loss of the exemption.

5. Can an employer reduce the leave of a salaried exempt employee?

An employer can substitute or reduce an exempt employee’s accrued leave (or run a negative leave
balance) for the time an employee is absent from work, even if it is less than a full day and even if the
absence is directed by the employer because of lack of work, without affecting the salary basis
payment, provided that the employee still receives payment equal to the employee's predetermined
salary in any week in which any work is performed even if the employee has no leave remaining.

6. Can a salaried exempt employee volunteer to take time off of work due to lack of work?

If the employer seeks volunteers to take time off due to insufficient work, and the exempt employee
volunteers to take the day(s) off for personal reasons, other than sickness or disability, salary
deductions may be made for one or more full days of missed work. The employee’s decision must be
completely voluntary.

7. Can an employer make prospective reduction in pay for a salaried exempt employee due to
the economic downturn?

\




An employer is not prohibited from prospectively reducing the predetermined salary amount to be
paid regularly to a Part 541 exempt employee during a business or economic slowdown, provided the
change is bona fide and not used as a device to evade the salary basis requirements. Such a
predetermined regular salary reduction, not related to the quantity or quality of work performed, will
not resultin loss of the exemption, as long as the employee still receives on a salary basis at least
$455 per week. On the other hand, deductions from predetermined pay occasioned by day-to-day or
week-to-week determinations of the operating requirements of the business constitute impermissible
deductions from the predetermined salary and would result in loss of the exemption. The difference
is that the first instance involves a prospective reduction in the predetermined pay to reflect the long
term business needs, rather than a short-term, day-to-day or week-to-week deduction from the fixed
salary for absences from scheduled work occasioned by the employer or its business operations.’

8. Can an employee still be on-call or performing work at home during a furlough day?

Whether on-call time is hours worked under the FLSA depends upon the particular circumstances.
Generally, the facts may show that the employee was engaged to wait (which is work time) or the
facts may show that the employee was waiting to be engaged (which is not work time).

For example, a secretary who reads a book while waiting for dictation or a fireman who plays
checkers while waiting for an alarm is working during such periods of inactivity. These employees
have been "engaged to wait." An employee who is required to remain on call on the employer's
premises is working while "on call." An employee who is allowed to leave a message where he/she
can be reached is not working (in most cases) while on call. Additional constraints on the employee's
freedom could require this time to be compensated.

Employees who perform part or all of their normal job duties during a furlough day are working while
performing such duties.

9. Are the rules for paying furloughed employees different for State and local governments?
For non-exempt public employees, see FAQ #2.

For salaried exempt employees, in the case of public sector employees, a specific rule applies to
furloughs as described in the following regulatory text, 29 C.F.R. 541.710:

Deductions from the pay of an employee of a public agency for absences due to a
budget-required furlough shall not disqualify the employee from being paid on a salary
basis except in the workweek in which the furlough occurs and for which the employee's
pay is accordingly reduced.

10. Does it matter if the State or local government employee is considered an essential or
critical employee for the purposes of a required furlough?

The application of the FLSA is not affected by the classification of an employee as essential or critical
for the purposes of a required furlough.

11. What remedies are available to correct violations of the FLSA when employees are not
paid on a timely basis?




. The Secretary of Labor may bring suit for back wages and an equal amount as liquidated
damages or for interest on the back wages, or the Secretary of Labor may bring suit for an
injunction against the failure to pay wages when due.

. Employees who have filed complaints or provided information during an investigation are
protected under the law. They may not be discriminated against or discharged for having done
s0. Ifthey are, they may file a suit or the Secretary of Labor may file a suit on their behalf for
relief, including reinstatement fo their jobs and payment of wages lost plus monetary damages.

. An employee may file suit to recover back wages, and an equal amount in liquidated damages,
plus attorney’s fees and court costs. Please note that the U.S. Supreme Court has ruled that
the Eleventh Amendment prohibits employees of State governments from filing such suits
against their State employers for monetary relief in federal courts (under Seminole Tribe of
Florida v. Florida, 517 U.S. 44 (1996)), and in State courts unless the State waives its
sovereign immunity (under Alden v. Maine, 527 U.S. 706 (1999)).

. Civil money penalties may be assessed for repeat and / or willful violations of the FLSA’s
minimum wage or overtime requirements.

. Employers willfully violating the law also may face criminal penalties, including fines and
imprisonment.

ADDITIONAL INFORMATION

The Wage and Hour Division is available to assist. For more information regarding the FLSA, visit the

WHD Web site at www . wagehour.dol.gov or call our toll-free help line, available 8 a.m. to 8 p.m.
eastern time, at 1-866-4US-WAGE (1-866-487-9243)
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